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OP1 NI ON

McMurray, J.

This action, brought under the Tennessee Human Ri ghts Act,
T.C A 8 4-21-101 et seq., is one for alleged racial and sexual

discrimnation. The plaintiff, Dr. Elenora Wods, sued C Hsiung



Chen and Lana Chen, owners of an office conplex in Chattanooga, and
Her man Wal | dorf & Conpany, the Chens' | easing agent, alleging that
t he defendants failed to negotiate a comrerci al | ease agreenent in
good faith because of her race and/or gender. The plaintiff also
brought a claim of fraudul ent inducenent against the defendants
Chen. The case was tried before a jury, which returned a verdict
for the defendants. The trial court awarded the defendants their
costs for court reporter's fees in the total anmount of $7,288. 76,
under Rul e 68 of the Tennessee Rules of G vil Procedure. The court
al so awar ded t he def endants di scretionary costs totalling $2,752.75
under Rule 54 of the Tennessee Rules of Civil Procedure. The
plaintiff appeals. W reverse the trial court's award of court
reporter's fees under TR Cv.P. 68, and affirm the renai nder of

the court's judgnent.

The plaintiff raises the follow ng i ssues for our review

1. Whet her there is material evidence to support the
verdi ct.
2. Whet her the chancellor properly exercised his

function as the thirteenth juror.

3. VWhet her the jury pool was inperm ssably deficient
in potential black jurors.

4. Whet her the court erred in permtting the
defendants to perenptorily challenge a potenti al
bl ack female juror, renoving her fromthe venire.

5. Whet her the court erred in permtting counsel for
the Chens to engage in "runaway cross-exani nation”
beyond the scope of Rules 602 and 611 of the
Tennessee Rul es of Evi dence.



6. VWhet her the court erred in failing to give jury
i nstructions requested by plaintiff regarding her
di scrim nation clains.

7. Whet her the court erred in granting the defendants’

notion for costs.

Def endant Herman Walldorf & Conpany raises the follow ng
addi ti onal issue:

8. Whet her the court erred in failing to grant defen-

dant's nmotion to dismss for failure to state a
cl ai m under the Tennessee Hunman Ri ghts Act.

The relevant facts are as follows. The plaintiff is an
African- Anerican femal e dentist. On May 14, 1993, plaintiff signed
a thirty-six nonth lease for an office suite in the conplex at
i ssue. The | ease was negotiated by C ndi Dol berry, the Chens'
| easi ng agent at that tine. During the negotiation, plaintiff told
Dol berry that she wanted only a one-year |ease because she was
concerned that her business m ght growto the point where she woul d
need nore office space. Plaintiff also advised Dol berry that the
of fice space woul d have to be renovated and new pl unbi ng i nstall ed
so she could use it as a dental office. Dolberry told plaintiff
that M. Chen would pay for both the renovation "build-out"

expenses and the plunbi ng, but that since he could not recoup these

expenses in one year, she would have to sign a three-year | ease.

The plaintiff then inquired whether she woul d be able to nove

to a larger office space in the sane conpl ex during the three-year



period if she outgrew her initial space. Dol berry answered in the
affirmative, indicating that plaintiff would be able to negotiate
for a bigger suite during the three years w thout breaking her
| ease. Plaintiff signed the three-year |ease. The |ease did not
i ncl ude a provi sion addressing a potential nove by plaintiff during
the term The rent was $625 per nonth, which M. Chen testified

was $60 | ess than what the prior tenant had paid for the suite.

Apparently, neither Dolberry nor Chen realized that the
plaintiff required special dental plunbing for her office, which
cost substantially nore to install than normal plunbing. Wen the
plunmbing bill for plaintiff's office cane due, Chen refused to pay
it, taking the position that he had not agreed to provi de speci al
dental plunbing. The plaintiff |ikew se refused to pay the bill,
citing Dol berry's agreenment to pay for the build-out, including
pl unmbi ng. The plunbing contractor sued Chen, Dolberry and the

plaintiff for the bill.

In January 1994, Bryant Gl breath, an enployee of Hernman
Wal dorf & Conpany, assuned the |easing responsibility for the
of fi ce conpl ex. In March 1994, ten nonths into her |ease and
ei ght nonths after she began paying rent, and while the plunbing
litigation was still ensuing, plaintiff approached G| breath and

informed him she wanted to nove to a bigger space.' Through

1Apparently plaintiff was not required to pay rent for the first two nonths
because the office suite was not ready for her to move in during those nonths.
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G | breath, Chen responded that he did not want to negoti ate a nove
until the plunbing litigation was settled. On March 29, 1994, a
judgnment was entered agai nst Chen for the amount of the plunbing

bill.

On March 31, 1994, the plaintiff called G| breath, advised him
that the plunbing litigation had reached a resolution, and
reiterated her desire to nove to a | arger office suite. According
to the plaintiff, Glbreath told her that she would have to
rei mburse Chen for the build-out costs, includingthe plunbing, and
al so pay a penalty of the renmainder of the rent under her three-
year agreenent, in order to nove. G lbreath testified that he told
her Chen required her to reinburse himfor the build-out costs he
had incurred with her office suite, because she had been in the
suite less than a year and Chen had not been able to recoup these
expenses as planned. G lbreath denied telling the plaintiff that
she woul d have to pay a penalty of additional rent. The plaintiff
expressed her dissatisfaction wth the build-out recoupnent
requi rement, and accused G lbreath and Chen of discrimnating

agai nst her.

On April 5, 1994, the plaintiff sent Glbreath an offer letter
in which she offered "$847 per nonth with all existing plunbing
intact” for the larger office suite. The $847 figure was what she

understood the prior tenant, Dr. Cowart (also a dentist), had been



paying inrent. According to Chen's testinony, Cowart was actual |y

payi ng $871 plus taxes and i nsurance.

According to all of the testinony, the parties could not reach
agreenent on Chen's request that the plaintiff reinburse himfor
the build-out costs in order to nove. On May 2, 1994, the
plaintiff sent Glbreath a letter which states in relevant part:

This letter iswittento confirmour tel ephone conversa-

tion on APRIL 14, 1994. You, M. Glbreath stated that

I cannot nove to Suite 104 unless | paid M. Chen the

cost he incurred for the suite | am presently | easing,

Suite 109-A. As | stated in our tel ephone conversati on,

M. Chen was ordered by the court to pay the expenses he

incurred fromthe plunmbing put in Ofice Suite 109-A

The plaintiff, considering the reinbursenment requirenent
unreasonabl e, refused to agree to it. Chen, concerned with the
fact that he had paid over $6,300 in buil d-out expenses, including
speci al pl unbi ng, which he had not recouped during the plaintiff's
ei ght nonths of paying rent, would not agree to allow the plain-
tiff's nove wi thout recovering this expense. Consequently, the
plaintiff stayed in her original office suite for the remai nder of
her | ease. Although Chen testified that "a lot" of people were
interested in, and negotiating over, the |arger space which the

plaintiff had wanted, it remai ned vacant during the duration of the

plaintiff's | ease.



The plaintiff filed her conplaint alleging unl awful discrim-
nati on and fraudul ent inducenent on March 17, 1995. The jury
returned a verdict in favor of defendants on all issues. Thi s

appeal ensued.

EEENEEE NN

We first address Herman Walldorf & Conpany's assertion that
the trial court erred in denying its notion to dismss for failure
to state a cl ai mbecause the Tennessee Human Ri ghts Act ( THRA) does
not apply to comercial real estate transactions. The THRA
provides in relevant part as foll ows:

T T T A A 0 I R O N A T R I A DA -

It isadiscrimnatory practice for any person because of

race, color, creed, religion, sex, handicap, famlial

status or national origin, to:

(1) Refuse to sell or rent after the making of a
bona fide offer, or to refuse to negotiate for the sale
or rental of, or otherw se nake unavail abl e or deny, real
property or a housing accommodation to a person;

(2) Discrimnate against any person in the terns,
conditions, or privileges of sale or rental of real
property or a housing acconmodation, or in the provision
of services or facilities in connection therewth;

(3) Refuse to receive or transmt a bona fide offer

to purchase, rent or |ease real property or a housing
accommodation froma person

T.C.A § 4-21-601 (1998 repl.).

In its argunent, the defendant focuses on the definition of

"housi ng acconmmodation” found at T.C A 8§ 4-21-102(11). The



defendant correctly notes that a commercial |ease does not fal

within this definition, which includes property "which is used or
occupied ... as the hone or residence of one (1) or nore individu-
als.” 1d. However, as the trial court noted, the statute plainly
prohibits discrimnation with regard to housi ng accommodations |
real property. "Real property” is broadly defined at T.C. A 8§ 4-

21-102(19) as including "buildings, structures, real estate, |ands,

tenenents, |easeholds, cooperatives, condom niuns, and heri-
ditanments, corporeal and incorporeal, or any interest in the
above." |d. A commercial |ease such as the one at issue here

clearly falls within the plain |anguage of this definition.

The defendant argues in its brief that:

Claims for discrimnation in comercial |eases fal
within the prohibition on discrimnation established by
the Cvil Rights Act of 1866, which is codified at 42
U S.C 88 1981-1982. Cho v. Itco, Inc., 782 F. Supp. 1186,
(E.D. Texas 1992). The THRA specifically enbraces
several federal laws, but the CGvil R ghts Act of 1866 is
not one of those Acts. See Tenn. Code Ann. § 4-21-
101(a) (1).

T.C.A 8 4-21-101(a)(1l) states that "[i]t is the purpose and
intent of the general assenbly by this chapter to: (1) [p]rovide
for execution within Tennessee of the policies enbodied in the
Federal Civil Rights Acts of 1964, 1968 and 1972, the Pregnancy
Amendnent of 1978, and the Age Di scrimnation in Enploynment Act of

1967, as anmended." It is true that this general provision does not



mention the Cvil R ghts Act of 1866, but this om ssion cannot be
construed to negate the plain and clear words of the statute. |If
t he general assenbly had wi shed to exclude comercial | easehol ds,
or other commercial transactions, fromthe THRA, it seens reason-
able that it would not have so plainly included themwithin the
broad definition of "real estate.” The trial court did not err by
refusing to grant defendant's notion to dismiss for failure to

state a clai munder the THRA.

The plaintiff raises the issues of whether the jury verdict
was supported by material evidence, and whether the trial judge
properly exercised his function as the thirteenth juror. Because

the material evidence rule and the thirteenth juror rule are

sonmewhat interrelated, as noted by this court in Shivers v. Ransey,

937 S.W2d 945 (Tenn. App. 1996), we will consider themtogether:

W first note that our standard of reviewis |imted to
a determ nation of whether there is any material evidence
to support a jury verdict. See Rule 13(d), Tennessee
Rul es of Appellate Procedure. We woul d further point
out, however, that this standard is not applicabl e unl ess
the trial judge properly fulfills his duty as a "thir-
teenth juror." In this state the trial judge is the
thirteenth juror and no verdict is valid until approved
by the trial judge. Mze v. Skeen, 63 Tenn. App. 37, 468
S.W2d 733 (1971). In this capacity the trial judge is
under a duty to independently weigh the evidence and
det ermi ne whet her the evi dence preponderates in favor of
or against the verdict. MLaughlin v. Broyles, 36 Tenn.
App. 391, 255 S.W2d 1020 (1952); Tiffany v. Shipley, 25
Tenn. App. 539, 161 S.W2d 373 (1941).




If in discharging his duty as thirteenth juror, the trial
j udge nakes comments that indicate that he has m scon-
ceived his duty or clearly has not followed it, this
court must reverse and remand the case for a new trial
[the material evidence rule notw thstanding]. See
Nashville, C & St. L.R R v. Neely, 102 Tenn. 700, 52
S W 167, 168 (Tenn. 1899); Hol den v. Rannick, 682
S.W2d 903 (Tenn. 1984).

Shivers, 937 S.W2d at 947.

The plaintiff argues that the chancellor's coments in his
order denying her notion for a new trial indicate that he did not
properly weigh the evidence as thirteenth juror. The court's

comments in this regard are as foll ows:

The wei ght of the evidence in this case established that
the refusal to enter into a lease with the plaintiff was
based on econonics and "greed" rather than the plain-
tiff's race. Plaintiff offered evidence of her econom c
| oss that obviously was exaggerated and her testinony on
key particulars was contradicted at tinmes by her discov-
ery responses. There was also a strong inference that
some of her fact wi tnesses had been conpensated for their

t esti nony. The evidence did not establish that the
reason for the rejection of plaintiff's offer to |ease
was discrimnatory. As to the plaintiff's claim of

I ntentional m srepresentation or fraudul ent inducenent,
the testinony of Ci ndy [sic] Dol berry, agent of Chen
established that plaintiff was promsed only that she
could nove to other vacant space in the conplex upon an
agreed rental rate. There was no proof that plaintiff
was prom sed anyt hing that was not, in fact, available to
her. The verdict of the jury was not contrary to the
wei ght of the evidence. The Court concurs conpletely and
wi thout reservations in the verdict of the jury.
[ enphasi s added].

We find nothing in the chancellor's order, or the renai nder of

the record, that indicates he did not independently and properly
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wei gh t he evi dence and determ ne that the evidence preponderated in

favor of the jury's verdict.

Because we find that the chancellor properly exercised his
role as thirteenth juror, we wll next examne the record to
determne if there is any material evidence to support the jury
verdict. T.R A P. 13(d). Mich of the argunent in the plaintiff's
brief on this issue appears to be an attenpt to persuade us to
wei gh the evidence, which we cannot do when presented with a

properly approved jury verdict. Loeffler v. Kjiellgren, 884 S. W2d

463, 469 (Tenn. App. 1994); Crabtree Masonry Co. v. C & R Constr.

Inc., 575 SSW2d 4, 5 (Tenn. 1978).

Taking the strongest legitimte view of all the evidence in
favor of the verdict, as we are required to do under a materia
evi dence standard, Crabtree, 575 S.W2d at 5, we find anple
evi dence to support the verdict. The resolution of this case was
very heavily dependent on the credibility of the vari ous w tnesses.
For exanple, the plaintiff testified that when she net with Chen
regardi ng the plunbing bill controversy, he became verbal |y abusive
and cal |l ed her a "nigger." Chen denied this, and vehenently deni ed
that the plaintiff's race or gender had any effect on his decision

not to allow her to | ease another office suite.

11



At trial and on appeal, the plaintiff enphasizes the fact that
Cowart, a white nmale dentist, was allowed to change office suites
and she was not. However, the record is full of evidence that the
two were dissimlarly situated with regard to how | ong each had
been in the office conplex, and how nuch rent each had paid
Specifically, Chen testified that Cowart had rented his previous
space for approximtely five years before he changed suites, and
that he had recouped his build-out expenses for Cowart's suite.
Al so, the plaintiff had been involved in recent and contentious
litigation regarding her |ease, and Cowart had no history of
[itigation against Chen. Based on the evidence, the jury could
readily have believed and credited Chen's testinony that his
refusal to allow the plaintiff to nove was based on econom c
reasons. The plaintiff explicitly recognizes this when she notes
in her brief: "[o]f course, the defendants offered legitimte
nondi scrim natory reasons for why Dr. Cowart was allowed to nove

and Dr. Wods was not."

Regarding the plaintiff's fraudul ent inducenent claim it was
undi sputed that Dol berry told the plaintiff that she woul d possibly
be abl e to nove before her | ease expired, but that the terns of the

nove woul d be negotiable at that tine. As we have noted, there is

mat eri al evi dence supporting the conclusion that the defendants did
negotiate with the plaintiff in good faith; they sinply reached an

i npasse in the negotiations on whether the plaintiff would be

12



required to reinburse Chen for his build-out expenses. There is
no evidence that Dol berry made any m sl eading or fal se statenents
in order to induce the plaintiff to sign the |ease. The plain-

tiff's first and second i ssues are w thout merit.

The plaintiff challenges the venire conposition, allegingthat
it did not represent a fair cross-section of the community and t hat
bl ack persons were underrepresented on the venire in this case.
Parties are constitutionally entitled to a venire which represents

a fair cross-section of the conmmunity. Duren v. Mssouri, 439 U S

357, 99 S.Ct. 664, 58 L.Ed.2d 579 (1979); State v. Evans, 838

S.W2d 185, 192 (Tenn. 1992); State v. Bell, 745 S.W2d 858, 860

(Tenn. 1988); State v. Thonpson, 768 S.W2d 239, 246 (Tenn. 1989).

In order to establish a prima facie violation of the fair
cross-section requirenent, the challenging party nmust show (1)
that the group alleged to be excluded is a "distinctive group” in
the community; (2) that the representation of this group in venires
is not fair and reasonable in relation to the nunber of such
persons in the community; and (3) that this underrepresentation is
due to the systematic exclusion of the group in the jury-selection
process. Evans, 838 S.W2d at 192; Thonpson, 768 S.W2d at 246;

Bell, 745 S.W2d at 860; Cooper v. State, 847 S.W2d 521, 533

(Tenn. Cr. App. 1992). In this case, the plaintiff nmade no attenpt

13



at trial to denonstrate the second and third prongs of the test; in
fact, she did not object to the conposition of the venire at all
until after the jury verdict. The plaintiff has not net her burden

of proof on this issue.

The plaintiff next argues that the trial court erred in
permtting a perenptory strike of a black femal e potential juror
fromthe venire. Although the plaintiff objected at the tine of
the perenptory challenge, she did not raise this issue in her
notion for a new trial. Rule 3(e) of the Tennessee Rules of
Appel | ate Procedure states that:

in all cases tried by a jury, no issue presented for

revi ew shal |l be predi cated upon error in the adm ssion or

exclusion of evidence, jury instructions granted or
refused, m sconduct of jurors, parties or counsel, or

ot her action commtted or occurring during the trial of

the case, or other ground upon which a new trial is

sought, wunless the sanme was specifically stated in a

notion for new trial; otherwise such issues wll be
treated as wai ved.

Under this rule we would be justified in treating this issue
as wai ved; however, we believe it is of sufficient inportance to
the admi nistration of justice to address it. See Rule 2, Tennessee

Rul es of Appellate Procedure.

The plaintiff did bring this issue to the trial court's
attention during jury selection, which led to a Batson hearing.

Moreover, both the United States Suprene Court and Tennessee

14



Suprenme Court have noted that the issue of discrimnation in jury
selection has profound inplications for the entire judicial

process.

Since as early as 1880, it has consistently been recog-
nized that racially-based juror exclusions affect and
infjure the integrity of the justice system ... Mre
recently, in a series of cases, the United States Suprene
Court has recognized that the injury inherent in
di scrimnatory juror selection taints the judicial
process and "extends beyond that inflicted on the
[litigant] and the excluded juror to touch the entire
community." Batson v. Kentucky, 476 U S. 79, 87, 106
S .. 1712, 1718, 90 L.Ed.2d 69 (1986). The excl usion
"underm ne[s] public confidence in the fairness of our
system of justice."

Wodson v. Porter Brown Linmestone Co., Inc., 916 S.W2d 896, 902

(Tenn. 1996). [Brackets in original].

The Wodson court engaged in a thorough review and anal ysis
and provided the following guidance for proceeding with an

obj ection based on alleged discrimnatory juror selection:

Once an objection is voiced, the court should require the
objecting party to detail how a prinma facie case of
pur poseful discrimnation has been established. The
Judge should state clearly on the record, outside the
jury's presence, the facts relied upon for finding the
presence or absence of a prima facie show ng.

* * * *

If the court finds that a prima facie case has been
est abl i shed, the court nust give the opposing party the
opportunity to rebut the prinma faci e case by establishing
a neutral reason for the exercise of the challenge. The
objecting party nust be allowed to respond as to why the
reason is pretextual or inadequate. Thereafter, the
court mnmust determne, by considering all the facts and

15



ci rcunst ances, whether the totality of the circunstances
support a finding of purposeful discrimnation. "The ...
ultimate burden of persuasion rests with, and never
shifts from the opponent of the strike."

Wodson, 916 S.W2d at 904, 906. [Citation and footnote onitted].

In this case, upon the plaintiff's objection to defendant's
perenptory strike of a black fenale potential juror, the court
conducted a Batson hearing out of the venire's presence. The

entire hearing transpired as foll ows:

THE COURT: All right. Ms. White, you wanted to be heard
on the matter of Ms. Whoten's chall enge.

[ PLAINTI FF' S COUNSEL]: Basically, Your Honor, | did not
detect any questions that she answered that would
i ndicate any type of problemw th her being inpartial,
and it would appear it was just her race.

THE COURT: Do you have any evidence that it was racially
not i vat ed?

[ PLAINTI FF' S COUNSEL] : No, sir, | don't, except that
this case i s about race.

[ DEFENDANT' S COUNSEL]: Notwi t hstandi ng what her burden
is, nmy reason for striking Ms. Woten was her connection
with the nmedical field. She worked at Vencor and she
wor ks at a nursing hone, and nmy gut feeling is that she
may be nore synpathetic to sonmeone in the nedical
pr of essi on.

THE COURT: Al right.
[ PLAINTI FF'S COUNSEL]: That's all.

THE COURT: Al right. You can be excused if you want to
go to the rest room

16



The court excused the chall enged prospective juror, the jury
was selected and sworn, and the trial continued, all wthout

further objection.

Qur Suprenme Court has clearly held that "the exercise of even
one perenptory challenge in a purposefully discrimnatory manner

woul d vi ol ate equal protection.” State v. Ellison, 841 S. W 2d 824,

827 (Tenn. 1992); accord State v. G aham 1998 W 226091, No.

03C01-9707- CC-00314 (Tenn. Cr. App. My 7, 1998). Here, the
plaintiff presented no evidence to the court supporting her theory
of purposeful discrimnation other than the fact that the prospec-
tive juror was of the sanme race as the plaintiff. Qur research
indicates a difference of opinion anmong Tennessee courts on the
i ssue of whether, under these circunstances, the plaintiff has

presented a prinma facie case of a discrimnatory chall enge.

Several courts have held that, "[s]tanding alone, the fact
that [a party] challenged the only potential black juror on the
panel does not establish a prima facie showi ng of purposeful

discrimnation.” State v. Krantz, 1998 W. 3621, No. 01C01-9406- CR-

00207 (Tenn. Cr. App. Jan. 7, 1998); State v. Mlone, 1997 W
124250 (Tenn. Cr. App. March 20, 1997) ("We do not believe this
i nci dent [perenptory renoval of one African-Anerican fromthe jury
pool ], standing alone, is sufficient to nake out a prina facie case

of discrimnation ... ."); State v. Porter, 1997 W 399335, No.

17



02C01- 9501- CC- 00029 (Tenn. Cr. App. July 16, 1997), perm app.

granted March 3, 1998 ("W do not believe that the State's
perenptory renoval of one African-Anmerican from the jury pool
standing alone, is sufficient to make out a prima facie case of

di scrimnation.").

However, the Suprene Court provided the foll ow ng gui dance on

this issue in the case of State v. Elison

First, even though only one nenber of the venire in this

case belonged to a "cognizable racial group,” this
fortuity does not prevent the defendant fromestabli shing
a prima facie case of purposeful discrimnation. I n

light of the United States Suprene Court's adnonition
agai nst the use of "perenptory challenges as a nmask for
race prejudice," Powers [v. Chio], us at __ , 111
S.Ct. at 1374, we conclude that the exercise of even one
perenptory challenge in a purposefully discrimnatory

manner woul d vi ol ate equal protection.

Moreover, "[jJury service preserves the denocratic
element of the law, as it guards the rights of the
parties and insures continued acceptance of the | aws by
all of the people.” Powers, Uus at __ , 111 S. ¢
at 1369. Recogni zing this policy consideration, the
Suprene Courts of Wsconsin and Ari zona have held that a
prima facie case of racial discrimnation can be estab-
| i shed where the prosecutor uses a perenptory chall enge
to strike the only bl ack nenber of the venire. [citations
omtted] The United States Court of Appeals for the
El eventh Circuit has reached the sane conclusion.
[citation omtted].

Fi ndi ng that the exclusion of one mnority venire person
can constitute a prina facie case is consistent with the
principle set out in Batson.

Ellison, 841 S.W2d at 827.
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W are of the opinion that, under Ellison, the plaintiff has
made out a prima facie case, requiring the defendant to respond
with a race-neutral reason for the challenge. In this case
def endant provi ded such a reason: the prospective juror's connec-
tionto the nedical field. At the hearing, the plaintiff presented

no rebuttal argunment tending to show this reason was pretextual.?

The Ellison court noted that "[b]ecause the core issue is the
prosecutor's discrimnatory intent, or l|ack thereof, the tria
court's finding 'largely will turn on evaluation of credibility.""
Id. at 827. Thus, "[o]n appeal, the trial court's findings are to
be accorded great deference and not set aside unless clearly
erroneous."” Wodson, 916 S.W2d at 906. Here, the trial court
clearly credited defendant's neutral explanation for the perenptory
challenge. W also note in passing that another African-Anerican
veni re nmenber was not chal |l enged by the defendants, and he served

on the jury. W defer to the trial court's finding on this issue

and do not find it clearly erroneous.

At trial, the plaintiff called Chen as a witness during her

case in chief. She conplains that Chen's counsel engaged in

20n appeal, in her brief, the plaintiff argues that three other prospective
jurors who had sim | ar connections to the medi cal profession were not chall enged.
This was not pointed out to the court during the hearing.
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"runaway cross-exam nation" beyond that contenplated by Rules 602

and 611 of the Tennessee Rul es of Evi dence.

It is well-settled in Tennessee that "The propriety, scope,
manner, and control of the exam nation of witnesses is a matter
within the discretion of the trial judge, which wll not be
interfered with in the absence of an abuse thereof. A w de
di scretion in this nmatter is necessarily left to the court.”

Coffee v. State, 216 S.W2d 702, 703 (Tenn. 1948). Consequently,

"the determ nation of t he propriety of guesti ons on
cross-examnation is very largely in the discretion of the trial
court, subject, of course, to correction for plain error or evident

abuse of discretion.” Davis v. Wcker, 333 S.W2d 921, 923 (Tenn.

1960) .

We have carefully reviewed the transcript of Chen's cross-
exam nation by his own counsel. It is apparent that the trial
court kept control of the proceedings and did not allow any unfair
or inproper questioning. W believe that it would only serve to
unduly lengthen this opinion to include all of the questions and
testinmony to which the plaintiff has objected. Suffice it to say
that the court did not abuse its wide discretionin allow ng cross-

exam nati on of Chen.
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The plaintiff contends that the trial court erred by failing
to give the jury adequate instruction on the defendants' obligation
to negotiate with her in good faith. Under Tennessee |aw, we
review the jury charge in its entirety and consider it as a whole
inorder to determ ne whether the trial court commtted prejudicial
error. "The charge wll not be invalidated as long as it fairly
defines the legal issues involved in the case and does not ni sl ead

the jury." Qis v. Canbridge Mut. Fire Ins. Co., 850 S.W2d 439,

446 (Tenn. 1992).

Having reviewed the trial court's jury instructions as a
whole, we find that they did fairly define the |egal issues and
were not potentially msleading tothe jury. The jury instructions
substantially and closely tracked the |anguage of the THRA. The

court charged the jury in this regard as foll ows:

It isadiscrimnatory practice for any person because of
race or sex to, one, refuse to sell or rent after the
maki ng of a bona fide offer or to refuse to negotiate for
the sale or rental or otherw se nmake unavail abl e or deny
real property or housing accommobdation to any person;
two, discrimnate against any person in the terns,
conditions or privileges of sale or rental of real
property or housi ng accommodati on, or in the provision of
services or facilities on connection therewith; three,
refuse to receive or transmt a bona fide offer to
purchase, rent or |ease real property or a housing
accommodation for a person.

The trial court, after instructing that a refusal "to receive
or transmt a bona fide offer”" is a discrimnatory practice,

defined "bona fide" as neaning "good faith, honestly, and w thout
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attenpting to seek an unfair advantage." The court al so charged

t hat :
a bona fide offer is a proposal that is nmade in good
faith and is appropriate under the circunstances. An
offer that attenpts to take advantage of another or is
bel ow reasonabl e market value is not bona fide.

We are of the opinion that the instructions fairly charge and

convey to the jury the defendant's duty to negotiate in good faith.

At the close of trial, the defendants requested an award of
costs under Rules 54 and 68 of the Tennessee Rules of GCvil
Procedure. The court ruled as follows in its order responding to

the plaintiff's notion for a new trial:

Wal | dorf seeks to recover fromthe plaintiff, pursuant to
Rul es 54 and 68 of the Tennessee Rules of Cvil Proce-
dure, <certain deposition expenses and expenses of
litigation. |In support of the Mdtion, Walldorf submts
(1) an O fer of Judgnent nmade by both Walldorf and Chen
on February 27, 1997, to allow plaintiff to take a
judgnent in the anpbunt of $20, 000 and costs then accrued
in this action, and (2) the Judgnent entered Cctober 7,
1997, after trial, that plaintiff take nothing and the
action be dismssed with prejudice. Rule 54 allows, at
the Court's discretion, the recovery of "reasonabl e and
necessary court reporter expenses for depositions or
trials, reasonabl e and necessary expert wi tness fees ..

and guardian ad litemfees.”" Rule 68 provides that if
the judgnment finally obtained is | ess than that offered,
the "offeree shall pay all costs accruing after the
maki ng of the offer."” [enphasis inoriginal]. Walldorf is
entitled to recovery under Rule 68 of court reporter
charges incurred after February 27, 1997, in the anount
of $3,268. 13. The Court wll also grant Walldorf
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di scretionary costs, pursuant to Rule 54, in the anount
of $1,769.59. The other expenses, which Wal |l dorf seeks
to recover, are not allowed by the Rules.

Chen al so seeks to recover costs pursuant to Rul es
54 and 68. The court finds that Chen is entitled to
recover, pursuant to Rule 68, court reporter charges
incurred after February 27, 1997, in the anount of
$4,020.63. The Court finds under the facts of this case
that it is also appropriate that Chen recover di scretion-
ary costs, pursuant to Rule 54, in the anmobunt of $983. 16
for court reporter charges incurred before the Ofer of
Judgnent . The other expenses, which Chen seeks to
recover, are not allowed by the Rules.

On appeal, the plaintiff argues that the court erred by
awar di ng costs agai nst her. W agree that the award of costs under

Rul e 68 was inproper. In Person v. Fletcher, 582 S.W2d 765 (Tenn.

App. 1979), this court held that "costs" as referred to in Rule 68
i ncluded only "the costs taxed by the Clerk of the Court in passing
upon an application for costs under Rule 68." 1d. at p. 766. The
Person court rejected an argunment that "costs"” under Rule 68
i ncluded court reporter's fees. 1d. The court's award of costs
under Rule 54 was within its sound discretion and not an abuse of

t hat discretion.

The award of costs to each defendant under Rule 68, totalling
$7,288.76, is reversed, and the renainder of the trial court's
judgnent is affirmed. Costs on appeal are taxed equally anong the

appel I ant, appel |l ee Chen, and appel |l ee, Hernman Wal | dorf & Conpany.

Don T. McMurray, Judge
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CONCUR:

Houston M Goddard, Presiding Judge

Her schel P. Franks, Judge
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IN THE COURT OF APPEALS
AT KNOXVI LLE

HAM LTON CHANCERY
C. A. NO 03A01-9803-CH- 00085

DR, ELENORA WOCDS,

Plaintiff-Appellant

VS.
CHANCELLCR

HERVAN WALLDORF & COVPANY

I NC., and C. HSI UNG CHEN AND

LANA CHEN, i ndividually and

d/ b/a H GAWAY 58 COMMONS, AFFI RVED | N PART

REVERSED | N PART

)

)

)

)

)

)

)

) HON. HOWELL N. PECPLES
)

)

)

)

)

)

) REMANDED

Def endant s- Appel | ees

This appeal cane on to be heard upon the record from the
Chancery Court of Ham |lton County, briefs and argunent of counsel
Upon consi deration thereof, this Court is of opinion that there was
sone reversible error in the trial court.

The award of costs to each defendant under Rule 68, totalling
$7,288.76, is reversed, and the renmainder of the trial court's
judgment is affirnmed. Costs on appeal are taxed equally anong the

appel I ant, appel |l ee Chen, and appel |l ee, Hernman Wal | dorf & Conpany.

PER CURI AM



